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STATEMENT OF THE CASE 
Nature Of The Case 
Keith Duane Cunningham appeals from the denial of his motion to 
terminate his probation and dismiss his case. 
Statement Of The Facts And Course Of The Proceedings 
In 2001, the state charged Cunningham with lewd conduct with a minor 
under sixteen for having sexual intercourse with 14-year-old AV. (R., pp.6-7, 30-
31; PSI, p.2.) Cunningham subsequently pied guilty to an amended charge of 
"statutory rape," I.C. § 18-6101. (R., pp.34-37.) On June 5, 2002, the court 
entered an order withholding judgment and placing Cunningham on probation for 
seven years. (R., pp.53-57.) 
On September 15, 2011, Cunningham filed a Motion to Dismiss Withheld 
Judgment. (R., pp.60-61.) The district court denied the motion. (R., p.69.) 
Cunningham filed a motion to reconsider, which the court also denied. (R., 
pp.71-74, 79.) Cunningham filed a timely notice of appeal. (R., pp.80, 85-88.) 
1 
ISSUE 
Cunningham states the issue on appeal as: 
Mindful of the Idaho Supreme Court's holdings in State v. 
Hardwick, 150 Idaho 580 (2009), did the district court abuse its 
discretion when it denied Mr. Cunningham's Motion To Dismiss 
Withheld Judgment? 
(Appellant's Brief, p.3.) 
The state rephrases the issue as: 
Given Cunningham's acknowledgment that controlling precedent 
forecloses his argument and Cunningham's lack of any reasoned justification for 
overruling that precedent, has Cunningham failed to establish any basis for 
reversal? 
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ARGUMENT 
Cunningham's Claim Is Foreclosed By Binding Precedent 
A. Introduction 
Cunningham argues that although he is aware of binding precedent 
foreclosing his argument that the district court abused its discretion by denying 
his motion to dismiss, "he still contents [sic] that the law should not apply to him 
because that was not the agreement he had with the State of Idaho when he 
entered into lawful probation contracts for several years with this State." 
(Appellant's Brief, p.4.) As Cunningham acknowledges, the law does not entitle 
him to relief and he has offered no reasoned legal basis for departing from 
controlling authority. 
B. Standard Of Review 
Idaho jurisprudence requires respect for its own precedent. The rule of 
stare decisis dictates that controlling precedent be followed "unless it is 
manifestly wrong, unless it has proven over time to be unjust or unwise, or unless 
overruling it is necessary to vindicate plain, obvious principles of law and remedy 
continued injustice." State v. Dana, 137 Idaho 6, 9, 43 P.3d 765, 768 (2002); 
State v. Humphreys, 134 Idaho 657, 660, 8 P.3d 652, 655 (2000) (quoting 
Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 77, 803 P.2d 978, 983 (1990)); 
see also State v. Guzman, 122 Idaho 981, 1001, 842 P.2d 660, 680 (1992) 
("[P]rior decisions of this Court should govern unless they are manifestly wrong 
or have proven over time to be unjust or unwise."); State v. Odiaga, 125 Idaho 
384, 388, 871 P.2d 801, 805 (1994) ("Having previously decided this question, 
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and being presented with no new basis upon which to consider the issue, [the 
Court is] guided by the principle of stare decisis to adhere to the law as 
expressed in [its] earlier opinions."); State v. Card, 121 Idaho 425, 440-52, 825 
P.2d 1081, 1096-1108 (1991) (McDevitt, J., specially concurring). 
C. Cunningham's Argument Is Contrary To Law 
Although I.C. § 19-2604(1) authorizes a district court to "set aside the plea 
of guilty or conviction of the defendant, and finally dismiss the case and 
discharge the defendant," subsection (3) of that same statute, as amended in 
2006, prohibits dismissal of "any offense requiring sex offender registration as set 
forth in section 18-8304, Idaho Code." Cunningham pied guilty to a violation of 
I.C. § 18-6101, which requires him to register as a sex offender under I.C. § 18-
8304. As such, he is not entitled to dismissal of his case pursuant to I.C. § 19-
2604(1 ). Cunningham acknowledges as much and claims he is "mindful" of the 
Idaho Supreme Court's opinions in State v. Forbes, 152 Idaho 849, 275 P.3d 864 
(2012), and State v. Hardwick, 150 Idaho 580, 249 P.3d 379 (2009), which hold 
that the 2006 amendment to I.C. § 19-2604(1), which precludes Cunningham 
from receiving the relief he seeks, applies retroactively to him and does not 
violate the prohibition against ex post facto laws. (Appellant's Brief, p.4.) 
Cunningham nevertheless "contents [sic] that the law should not apply to him 
because that was not the agreement he had with the State of Idaho when he 
entered into lawful probation contracts for several years with this State." 
(Appellant's Brief, p.4.) Cunningham, however, offers no basis for ignoring or 
overruling controlling precedent, nor does he provide any factual basis or legal 
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authority to support the proposition that he had a contract with the state that 
would allow for dismissal of his case following probation (which is a discretionary 
decision) or that the district court could legally grant him relief that is expressly 
prohibited by statute. (See generally Appellant's Brief, pp.4-6.) Cunningham's 
claim that the district court abused its discretion in denying his motion to dismiss 
is without merit. 
CONCLUSION 
The state respectfully requests this Court affirm the district court's denial 
of Cunningham's Motion to Dismiss Withheld Judgment. 
DATED this 3rd day of October, 2012. 
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